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§ 84.005 Will the Secretary approve 
contracts or agreements even 
where such approval is not re-
quired under this part? 

No, the Secretary will not approve 
contracts or agreements that do not 
encumber tribal lands for a period of 
seven or more years. Within thirty 
days after receipt of final, executed 
documents, the Secretary will return 
such contracts and agreements with a 
statement explaining why Secretarial 
approval is not required. The provi-
sions of the Act will not apply to those 
contracts or agreements the Secretary 
determines are not covered by the Act.

§ 84.006 Under what circumstances 
will the Secretary disapprove a con-
tract or agreement that requires 
Secretarial approval under this 
part? 

(a) The Secretary will disapprove a 
contract or agreement that requires 
Secretarial approval under this part if 
the Secretary determines that such 
contract or agreement: 

(1) Violates federal law; or 
(2) Does not contain at least one of 

the following provisions that: 
(i) Provides for remedies in the event 

the contract or agreement is breached; 
(ii) References a tribal code, ordi-

nance or ruling of a court of competent 
jurisdiction that discloses the right of 
the tribe to assert sovereign immunity 
as a defense in an action brought 
against the tribe; or 

(iii) Includes an express waiver of the 
right of the tribe to assert sovereign 
immunity as a defense in any action 
brought against the tribe, including a 
waiver that limits the nature of relief 
that may be provided or the jurisdic-
tion of a court with respect to such an 
action. 

(b) The Secretary will consult with 
the Indian tribe as soon as practicable 
before disapproving a contract or 
agreement regarding the elements of 
the contract or agreement that may 
lead to disapproval.

§ 84.007 What is the status of a con-
tract or agreement that requires 
Secretarial approval under this 
part but has not yet been approved? 

A contract or agreement that re-
quires Secretarial approval under this 

part is not valid until the Secretary 
approves it.

§ 84.008 What is the effect of the Sec-
retary’s disapproval of a contract or 
agreement that requires Secretarial 
approval under this part? 

If the Secretary disapproves a con-
tract or agreement that requires Secre-
tarial approval under this part, the 
contract or agreement is invalid as a 
matter of law.

PART 87—USE OR DISTRIBUTION OF 
INDIAN JUDGMENT FUNDS

Sec.
87.1 Definitions. 
87.2 Purpose. 
87.3 Time limits. 
87.4 Conduct of hearings of record. 
87.5 Submittal of proposed plan by Sec-

retary. 
87.6 Extension of period for submitting 

plans. 
87.7 Submittal of proposed legislation by 

Secretary. 
87.8 Enrollment aspects of plans. 
87.9 Programing aspects of plans. 
87.10 Per capita payment aspects of plans 

and protection of funds accruing to mi-
nors, legal incompetents and deceased 
beneficiaries. 

87.11 Investment of judgment funds. 
87.12 Insuring the proper performance of ap-

proved plans.

AUTHORITY: 5 U.S.C. 301; 87 Stat. 466, 467, 
468.

SOURCE: 39 FR 1835, Jan. 15, 1974, unless 
otherwise noted. Redesignated at 47 FR 13327, 
Mar. 30, 1982.

§ 87.1 Definitions. 
As used in this part 87, terms shall 

have the meanings set forth in this sec-
tion. 

(a) Act means the Act of October 19, 
1973 (Pub. L. 93–134; 87 Stat. 466, 467, 
468). 

(b) Secretary means the Secretary of 
the Interior or his authorized rep-
resentative. 

(c) Commissioner means the Commis-
sioner of Indian Affairs or his author-
ized representative. 

(d) Area Director means the Area Di-
rector or his equivalent of any one of 
the Area Offices of the Bureau of In-
dian Affairs or his authorized rep-
resentative. 
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(e) Superintendent means the Super-
intendent or Officer in Charge of any 
one of the Agency Offices or other local 
offices of the Bureau of Indian Affairs 
or his authorized representative. 

(f) Congressional Committees means the 
Committees on Interior and Insular Af-
fairs of the Senate and House of Rep-
resentatives of the United States. 

(g) Indian tribe or group means any In-
dian tribe, nation, band, pueblo, com-
munity or identifiable group of Indi-
ans, or Alaska Native entity. 

(h) Tribal governing body means, as 
recognized by the Secretary, the gov-
erning body of a formally organized or 
recognized tribe or group; the gov-
erning body of any informally orga-
nized tribe or group, the governing 
body of a formally organized Alaska 
Native entity or recognized tribe in 
Oklahoma, and for the purposes of the 
Act the recognized spokesmen or rep-
resentatives of any descendant group. 

(i) Plan means the document sub-
mitted by the Secretary, together with 
all pertinent records, for the use or dis-
tribution of judgment funds, to the 
Congressional Committees. 

(j) Enrollment means that aspect of a 
plan which pertains to making or 
bringing current a roll of members of 
an organized, reservation-based tribe 
with membership criteria approved or 
accepted by the Secretary, a roll of 
members of an organized or recognized 
entity in Oklahoma, or Alaska or else-
where, or a roll prepared for the pur-
pose of making per capita payments for 
judgments awarded by the Indian 
Claims Commission or United States 
Court of Claims; or which pertains to 
using an historical roll or records of 
names, including tribal rolls closed and 
made final, for research or other pur-
poses. 

(k) Program means that aspect of a 
plan which pertains to using part or all 
of the judgment funds for tribal social 
and economic development projects. 

(l) Per capita payment means that as-
pect of a plan which pertains to the in-
dividualization of the judgment funds 
in the form of shares to tribal members 
or to individual descendants. 

(m) Use or distribution means any uti-
lization or disposition of the judgment 
funds, including programing, per capita 
payments, or a combination thereof. 

(n) Individual beneficiary means a 
tribal member or any individual de-
scendant, found by the Secretary to be 
eligible to participate in a plan, who 
was born on or prior to, and is living 
on, the approval date of the plan. 

(o) Approval date means the date that 
a plan is approved by the Congress. Ex-
cept for a plan disapproved by either 
House, the approval date of a plan shall 
be the sixtieth (60) day after formal 
submittal of a plan by the Secretary to 
the Congressional Committees, exclud-
ing days on which either the House of 
Representatives or the Senate is not in 
session because of an adjournment of 
more than three (3) calendar days to a 
day certain. In the event a proposed 
plan is disapproved by either House, or 
in the event the Secretary is unable to 
submit a plan and therefore proposes 
legislation, the approval date shall be 
the date of the enabling legislation for 
the disposition of the judgment funds. 

(p) Minor is an individual beneficiary 
who is eligible to participate in a per 
capita payment and who has not 
reached the age of eighteen (18) years. 

(q) Legal incompetent is an individual 
beneficiary eligible to participate in a 
per capita payment and who has been 
declared to be under a legal disability, 
other than being a minor, by a court of 
competent jurisdiction, including trib-
al courts. 

(r) Attorney fees and litigation expenses 
means all fees and expenses incurred in 
litigating and processing tribal claims 
before the Indian Claims Commission 
or the United States Court of Claims.

§ 87.2 Purpose. 

The regulations in this part govern 
the preparation of proposed plans for 
the use or distribution, pursuant to the 
Act, of all judgment funds awarded 
from the date of the Act to Indian 
tribes and groups by the Indian Claims 
Commission or the United States Court 
of Claims, excepting any tribe or group 
whose trust relationship with the Fed-
eral Government has been terminated 
and for which there exists legislation 
authorizing the disposition of its judg-
ment funds; and of all funds deriving 
from judgments entered prior to the 
date of the Act for which there has 
been no enabling legislation.
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§ 87.3 Time limits. 
(a) The Secretary shall cause to 

begin as early as possible the necessary 
research to determine the identity of 
the ultimate or present day bene-
ficiaries of judgments. Such research 
shall be done under the direction of the 
Commissioner of Indian Affairs. The af-
fected tribes or groups shall be encour-
aged to submit pertinent data. All per-
tinent data, including cultural, polit-
ical and historical material, and 
records, including membership, census 
and other rolls shall be considered. If 
more than one entity is determined to 
be eligible to participate in the use or 
distribution of the funds, the results of 
the research shall include a proposed 
formula for the division or apportion-
ment of the judgment funds among or 
between the involved entities. 

(b) The results of all research shall be 
provided to the governing bodies of all 
affected tribes and groups. The Area 
Director shall assist the affected tribe 
or group in arranging for preliminary 
sessions or meetings of the tribal gov-
erning body, or public meetings. The 
Area Director shall make a presen-
tation of the results of the research 
and shall arrange for expertise of the 
Bureau of Indian Affairs to be available 
at these meetings to assist the tribe or 
group in developing a use or distribu-
tion proposal, bearing in mind that 
under the Act not less than twenty (20) 
per centum of the judgment funds, in-
cluding investment income thereon, is 
to be used for tribal programs unless 
the Secretary determines that the par-
ticular circumstances of the affected 
Indian tribe clearly warrant otherwise.

§ 87.4 Conduct of hearings of record. 
(a) As soon as appropriate after the 

tribal meetings have been held and the 
Commissioner has reviewed the tribal 
proposal(s), the Area Director, or such 
other official of the Department of the 
Interior as he shall designate to act for 
him, shall hold a hearing of record to 
receive testimony on the tribal pro-
posal(s). 

(b) The hearing shall be held after ap-
propriate public notice beginning at 
least twenty (20) days prior to the date 
of such hearing, and after consultation 
with the governing body of the tribe or 
group regarding the date and location 

of the hearing, to obtain the testimony 
of members of the governing body and 
other representatives, spokesmen or 
members of the tribe or group on the 
proposal(s). 

(c) All testimony at the hearing shall 
be transcribed and a transcript thereof 
shall be furnished to the Commissioner 
and the tribal governing body imme-
diately subsequent to the hearing. Par-
ticular care shall be taken to insure 
that minority views are given full op-
portunity for expression either during 
the hearing or in the form of written 
communications by the date of the 
hearing. 

(d) Whenever two or more tribes or 
groups are involved in the use or dis-
tribution of the judgment funds, in-
cluding situations in which two or 
more Area Offices are concerned, every 
effort shall be made by the Area Direc-
tor or Directors to arrange for a single 
hearing to be conducted at a time and 
location as convenient to the involved 
tribes and groups as possible. Should 
the tribes and groups not reach agree-
ment on such time or place, or on the 
number of entities to be represented at 
the hearing, the Commissioner, after 
considering the views of the affected 
tribes and groups, shall within twenty 
(20) days of receipt of such advice by 
the Area Director, designate a location 
and date for such hearing and invite 
the participation of all entities he con-
siders to be involved and the Commis-
sioner’s decision shall be final.

§ 87.5 Submittal of proposed plan by 
Secretary. 

Subsequent to the hearing of record, 
the Commissioner shall prepare all per-
tinent materials for the review of the 
Secretary. Pertinent materials shall 
include: 

(a) The tribal use or distribution pro-
posal or any alternate proposals; 

(b) A copy of the transcript of the 
hearing of record; 

(c) A statement on the hearing of 
record and other evidence reflecting 
the extent to which such proposal(s) 
meets the desires of the affected tribe 
or group, including minorities views; 

(d) Copies of all pertinent resolutions 
and other communications or docu-
ments received from the affected tribe 
or group, including minorities; 
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(e) A copy of the tribal constitution 
and bylaws, or other organizational 
document, if any; a copy of the tribal 
enrollment ordinance, if any; and a 
statement as to the availability or sta-
tus of the membership roll of the af-
fected tribe or group; 

(f) A statement reflecting the nature 
and results of the investment of the 
judgment funds as of thirty (30) days of 
the submittal of the proposed plan, in-
cluding a statement concerning attor-
ney fees and litigation expenses; 

(g) A statement justifying any com-
promise proposal developed by the 
Commissioner in the event of the ab-
sence of agreement among any and all 
entities on the division or apportion-
ment of the funds, should two or more 
entities be involved; 

(h) And a statement regarding the 
feasibility of the proposed plan, includ-
ing a timetable prepared in coopera-
tion with the tribal governing body, for 
the implementation of programing and 
roll preparation. 

Within one hundred and eighty (180) 
days of the appropriation of the judg-
ment funds the Secretary shall submit 
a proposed plan, together with the per-
tinent materials described above, si-
multaneously to each of the Chairmen 
of the Congressional Committees, at 
the same time sending copies of the 
proposed plan and materials to the gov-
erning body of the affected tribe or 
group. The one hundred and eighty 
(180) day period shall begin on the date 
of the Act with respect to all judg-
ments for which funds have been appro-
priated and for which enabling legisla-
tion has not been enacted.

§ 87.6 Extension of period for submit-
ting plans. 

An extension of the one hundred and 
eighty (180) day period, not to exceed 
ninety (90) days, may be requested by 
the Secretary or by the governing body 
of any affected tribe or group submit-
ting such request to both Congres-
sional Committees through the Sec-
retary, and any such request shall be 
subject to the approval of both Con-
gressional Committees.

§ 87.7 Submittal of proposed legisla-
tion by Secretary. 

(a) Within thirty (30) calendar days 
after the date of a resolution by either 
House disapproving a plan, the Sec-
retary shall simultaneously submit 
proposed legislation authorizing the 
use or distribution of the funds, to-
gether with a report thereon, to the 
Chairmen of both Congressional Com-
mittees, at the same time sending cop-
ies of the proposed legislation to the 
governing body of the affected tribe or 
group. Such proposed legislation shall 
be developed on the basis of further 
consultation with the affected tribe or 
group. 

(b) In any instance in which the Sec-
retary determines that circumstances 
are not conducive to the preparation 
and submission of a plan, he shall, 
after appropriate consultation with the 
affected tribe or group, submit pro-
posed legislation within the 180-day pe-
riod to both Congressional Committee 
simultaneously.

§ 87.8 Enrollment aspects of plans. 

An approved plan that includes provi-
sions for enrollment requiring formal 
adoption of enrollment rules and regu-
lations shall be implemented through 
the publication of such rules and regu-
lations in the FEDERAL REGISTER. Per-
sons not members of organized or rec-
ognized tribes and who are not citizens 
of the United States shall not, unless 
otherwise provided by Congress, be eli-
gible to participate in the use or dis-
tribution of judgment funds, excepting 
heirs or legatees of deceased individual 
beneficiaries.

§ 87.9 Programing aspects of plans. 

In assessing any tribal programing 
proposal the Secretary shall consider 
all pertinent factors, including the fol-
lowing: the percentage of tribal mem-
bers residing on or near the subject res-
ervation, including former reservation 
areas in Oklahoma, or Alaska Native 
villages; the formal educational level 
and the general level of social and eco-
nomic adjustment of such reservation 
residents; the nature of recent pro-
graming affecting the subject tribe or 
group and particularly the reservation 
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residents; the needs and aspirations of 
any local Indian communities or dis-
tricts within the reservation and the 
nature of organization of such local en-
tities; the feasibility of the participa-
tion of tribal members not in residence 
on the reservation; the availability of 
funds for programing purposes derived 
from sources other than the subject 
judgment; and all other pertinent so-
cial and economic data developed to 
support any proposed program.

§ 87.10 Per capita payment aspects of 
plans and protection of funds ac-
cruing to minors, legal 
incompetents and deceased bene-
ficiaries. 

(a) The per capita shares of living 
competent adults shall be paid directly 
to them. The shares of minors, legal 
incompetents and deceased individual 
beneficiaries, enhanced by investment 
earnings, shall be held in individual In-
dian money (IIM) accounts unless oth-
erwise provided as set out in this sec-
tion. While held in IIM accounts, said 
shares shall be invested pursuant to 25 
U.S.C. 162a and shall be the property of 
the minors or legal incompetents or 
the estates of the deceased individual 
beneficiaries to whom the per capita 
payments were made. 

(b)(1) Unless otherwise provided in 
paragraph (b)(2) of this section, minors’ 
per capita shares, until the minors at-
tain the age of 18 years, shall be re-
tained in individually segregated IIM 
accounts and handled as provided in 
§ 115.4 of this chapter. Should it be de-
termined that the funds are to be in-
vested pursuant to a trust, minors who 
will have reached the age of 18 years 
within six months after the establish-
ment of the trust shall have their funds 
retained at interest in IIM accounts 
and paid to them upon attaining their 
majority. 

(2) A private trust for the minors’ per 
capita shares may be established sub-
ject to the approval of the tribal gov-
erning body and the Secretary on the 
following conditions: 

(i) The tribal governing body specifi-
cally requests the establishment of 
such trust, and the trust provides for 
segregated amounts to each individual 
minor, based on his per capita share, 
and 

(ii) The trust agreement specifically 
provides that the investment policy to 
be followed is that of preserving the 
trust corpus and of obtaining the high-
est interest rates current money mar-
kets can safely provide. The trust 
agreement must further provide that 
maturity dates of investments cannot 
exceed the period of the trust and that 
only the following types of investment 
shall be made: United States Treasury 
obligations; Federal agency obliga-
tions; repurchase/resell agreements; 
United States Treasury bills; Bankers’ 
acceptance, provided the assets of the 
issuing bank exceed $1 billion or the 
issuing bank pledges full collateral; 
Certificates of deposit, provided the as-
sets of the issuing bank exceed $1 bil-
lion or the issuing bank pledges full 
collateral; Commercial paper, provided 
it is rated prime-2 by Moody or A–2 by 
Standard and Poor or is obligation of a 
company with outstanding unsecured 
debt rated Aa by Standard and Poor. 

(c) The per capita shares of legal 
incompetents shall be held in IIM ac-
counts and administered pursuant to 
the provisions of § 115.5 of this chapter. 

(d) The shares of deceased individual 
beneficiaries, plus all interest and in-
vestment income accruing thereto, 
shall be paid to their heirs and legatees 
upon their determination as provided 
in 43 CFR part 4, subpart D. 

(e) All per capita shares, including 
all interest and investment income ac-
cruing thereto, while they are held in 
trust under the provisions of this sec-
tion, shall be exempt from Federal and 
State income taxes and shall not be 
considered as income or resources when 
determining the extent of eligibility 
for assistance under the Social Secu-
rity Act, as amended. 

(f) All per capita shares or portions 
thereof, including all interest and in-
vestment income accruing thereto, 
which are not paid out but which re-
main unclaimed with the Federal Gov-
ernment shall be maintained sepa-
rately and be enhanced by investment, 
and shall, unless otherwise provided in 
an effective plan or in enabling legisla-
tion, be subject to the provisions of the 
Act of September 22, 1961, 75 Stat. 584. 
No per capita share or portion thereof 
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shall be transferred to the U.S. Treas-
ury as ‘‘Monies Belonging to Individ-
uals Whose Whereabouts are Un-
known.’’ 

[41 FR 48735, Nov. 5, 1976. Redesignated at 47 
FR 13327, Mar. 30, 1982]

§ 87.11 Investment of judgment funds. 
As soon as possible after the appro-

priation of judgment funds and pending 
approval of a plan or the enactment of 
legislation authorizing the use or dis-
tribution of the funds, the Commis-
sioner shall invest such funds pursuant 
to 25 U.S.C. 162a. Investments of judg-
ment funds and of investment income 
therefrom will continue to be made by 
the Commissioner after the approval of 
a plan or enactment of use or distribu-
tion legislation to the extent funds re-
main available for investment under 
such plan or legislation, and provided 
that thereafter investments of judg-
ment funds made available for tribal 
use are not undertaken by the tribe 
pursuant to authorizing law. Invested 
judgment funds, including investment 
income therefrom, shall be withdrawn 
from investment only as currently 
needed under approved plans or legisla-
tion authorizing the use or distribution 
of such funds.

§ 87.12 Insuring the proper perform-
ance of approved plans. 

A timetable prepared in cooperation 
with the tribal governing body shall be 
included in the plan submitted by the 
Secretary for the implementation of 
all programing and enrollment aspects 
of a plan. At any time within one cal-
endar year after the approval date of a 
plan, the Area Director shall report to 
the Commissioner on the status of the 
implementation of the plan, including 
all enrollment and programing aspects, 
and thenceforth shall report to the 
Commissioner on an annual basis re-
garding any remaining or unfulfilled 
aspects of a plan. The Area Director 
shall include in his first and all subse-
quent annual reports a statement re-
garding the maintenance of the time-
table, a full accounting of any per cap-
ita distribution, and the expenditure of 
all programing funds. The Commis-
sioner shall report the deficient per-
formance of any aspect of a plan to the 

Secretary, together with the corrective 
measures he has taken or intends to 
take.

PART 88—RECOGNITION OF AT-
TORNEYS AND AGENTS TO REP-
RESENT CLAIMANTS

Sec.
88.1 Employment of attorneys. 
88.2 Employment by tribes or individual 

claimants.

AUTHORITY: 5 U.S.C. 301.

CROSS REFERENCES: For law and order reg-
ulations on Indian reservations, see part 11 
of this chapter. For probate procedure, see 
part 15 of this chapter. For regulations gov-
erning the admission of attorneys to practice 
before the Department of the Interior and 
the offices and bureaus thereof, see 43 CFR 
part 1. For regulations governing the execu-
tion of attorney contracts with Indians, see 
part 89 of this subchapter.

§ 88.1 Employment of attorneys. 

(a) Indian tribes organized pursuant 
to the Indian Reorganization Act of 
June 18, 1934 (48 Stat. 984; 25 U.S.C. 461–
479), as amended, may employ legal 
counsel. The choice of counsel and the 
fixing of fees are subject under 25 
U.S.C. 476 to the approval of the Sec-
retary of the Interior or his authorized 
representative. 

(b) Attorneys may be employed by 
Indian tribes not organized under the 
Act of June 18, 1934, under contracts 
subject to approval under 25 U.S.C. 81 
and the Reorganization Plan No. 3 of 
1950, 5 U.S.C. 481, note, by the Sec-
retary of the Interior or his authorized 
representative. 

(c) Any action of the authorized rep-
resentative of the Secretary of the In-
terior which approves, disapproves or 
conditionally approves a contract pur-
suant to paragraph (a) or (b) of this 
section shall be final. 

(d) Practice of such attorneys before 
the Bureau of Indian Affairs and the 
Department of the Interior is subject 
to the requirements of 43 CFR 1.1 
through 1.7. 

[27 FR 11548, Nov. 24, 1962. Redesignated at 47 
FR 13327, Mar. 30, 1982]
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